What role does law play vis-à-vis capitalism's inherent tendency towards crisis? This is the subject of Brett Christophers' book The Great Leveler. The book's main objective is to demonstrate the law's historical and contemporary role in regulating capitalism such that it remains stable and continues to reproduce itself profitably.
Law, Christophers argues, functions in such a way as to level out, or redress, historical imbalances and tensions in what he calls the monopoly-competition dialectic that destabilise capital accumulation. This is achieved through two forms of law -intellectual property (IP) and antitrust/competition (A/C) law. Thus, during periods of excessive competition (characterised, inter alia, by low prices and dwindling profits), IP law becomes prominent and works to temper this by facilitating and protecting the monopoly side of the dialectic; in times of excessive monopoly power (associated with stagnation, rent-seeking, and low wages), A/C law kicks in to ameliorate this, thereby restoring harmony to the dialectic. While Christophers notes that those two forms of law have not been solely responsible for levelling out those imbalances, in his view their role in this regard has been of paramount importance. It is the neglect of this role -indeed of law's role generally vis-à-vis political economy -in the existing literature that The Great Leveler is designed to highlight and rectify.
2 The book's first Part -'Leveling in Theory' -sets out the conceptual framework within which the discussion of law's practical role in managing the monopolycompetition dialectic in Part II. Christophers locates this framework in Marx's conceptualisation of capitalism as, in Christophers' words, 'always, necessarily, teetering on a knife edge, balanced precariously between the contradictory forces of competition and monopoly, and perennially in danger of lapsing too far to one side or the other.' Unlike those -including Adam Smith -who consider competition and monopoly as separate, unrelated entities, Christophers deploys Marx's notion of the relation between the two as dynamic and dialectical -monopoly is essential for the production of competition, just as competition inevitably creates monopoly. The resulting assumption is that the reproduction of capitalism depends upon an albeit unstable balance always being struck between the two. As David Harvey, to whom Christophers refers, has it, the challenge for capital is to keep economic relations sufficiently competitive without jeopardising 'the individual and class monopoly privileges of private property that are the foundation of capitalism as a politicaleconomic system'.
In the final chapter of Part I, Christophers sets out a conceptual understanding of A/C law and IP law that mirrors the dialectical relation of competition and monopoly.
Like the latter relation, those laws are not to be viewed in an oppositional way, but as dynamic and as having a common objective. While each functions to correct excessive shifts in the directions of monopoly (A/C law) or competition (IP law), in doing so they work towards the shared goal of maintaining capitalism's balance and reproducibility. More specifically, Christophers identifies exchange relations, rather than production, as the target of these laws' intervention (though he notes that the two are not discrete, as alterations in the former have consequences for the latter).
Thus, on the one hand, A/C law endeavours to tackle market power, thereby reducing monopoly prices and profits; whereas, on the other hand, IP law, through its construction of monopoly power, intervenes in exchange relations in order to address the opposite threat to capital -namely, low profit margins that disincentivise investment. The foregoing observations are simply that and do not detract in any way from what is a very interesting, impeccably researched, and important book that makes a significant contribution -both theoretically and empirically -to the literature on law's relationship to capitalism.
